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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Ordinarily, a contract or arrangement between a plan and a party-in-interest 
would trigger numerous prohibited transactions and would subject the plan fiduciary 
and party-in-interest to excise taxes.  ERISA § 408(b)(2) provides, however, that a 
reasonable contract or arrangement between a plan and a party-in-interest for the 
provision of office space and/or legal, accounting or other services necessary for the 
establishment or operation of the plan will not be considered a prohibited transaction, 
so long as the fees and compensation for such space or services are reasonable.  The 
Department of Labor (DOL) has issued new disclosure requirements that must be 
satisfied in order for a contract or arrangement to qualify as a "reasonable" contract 
or arrangement for purposes of the ERISA § 408(b)(2) statutory exemption.  (See our 
Bulletins Nos. 10-74 which sets forth a brief preliminary analysis of the subject 
covered more completely in this Washington Report, 10-59 and 08-12.) 

 
A. Which Plans are Affected by These Rules? 

 
Plans that must comply with this regulation include pension plans covered under Title I of ERISA, 

other than SEPs described in Code section 408(k), SIMPLE IRA plans described in Code section 408(p), 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-78.pdf
http://www.aaluwr.org/majorrefs/Ref10-78.pdf


 2
IRAs described in Code sections 408(a) and 408(b), and top-hat plans.  The rule applies to small and 
large plans, as well as defined contribution and defined benefit plans.  Welfare plans have been explicitly 
excluded from these rules, but will be subject to future guidance. 

 
B. Which Service Providers are Subject to These Rules? 

 
A service provider that reasonably expects to receive $1,000 or more in direct or indirect 

compensation under the contract or arrangement, and falls into any of the following three categories must 
make the disclosures required under the new regulation.  It is possible that some service providers will fall 
into more than one category.  

 
 Fiduciaries/Registered Investment Advisers.  This category includes anyone providing 

services to the plan as a fiduciary within the meaning of ERISA § 3(21) or as an investment 
adviser registered under either the Investment Advisers Act of 1940 or any state law.  It also 
includes anyone providing services as a fiduciary to a "plan asset investment vehicle" (i.e., 
an investment vehicle determined to hold plan assets because benefit plan investors hold 
25% or more of any class of equity interest).  With regard to plan asset investment vehicles, 
however, the regulation distinguishes between a plan's initial-level investment in the plan 
asset investment vehicle and the underlying investments of the plan asset investment 
vehicle.  Fiduciaries to the underlying investments of the plan asset investment vehicle are 
not subject to the disclosure requirements. 

 Recordkeepers.  This category includes providers of recordkeeping services or brokerage 
services to a participant-directed individual account plan if one or more designated 
investment alternatives are made available to participants through a platform or any other 
mechanism in connection with such recordkeeping services or brokerage services.  For 
purposes of this rule, a designated investment alternative does not include brokerage 
windows or self-directed brokerage accounts. 

 Service Providers Receiving Indirect Compensation/Payments from Related Parties.  This 
category includes certain service providers who reasonably expect to receive: (1) indirect 
compensation (defined as payments received from a source other than the plan, the plan 
sponsor, an affiliate or subcontractor), or (2) payments from an affiliate or subcontractor in 
connection with services to the plan.  The types of services that fall into this category 
include accounting, auditing, actuarial, appraisal, banking, consulting related to the 
development or implementation of investment policies or objectives or the selection or 
monitoring of service providers or plan investments, custodial, insurance, investment 
advisory (for plan participants), legal, recordkeeping, securities or other investment 
brokerage, third party administration, or valuation services provided to the plan.  Although 
certain services may be provided to a plan by an affiliate or subcontractor, the only person 
subjected to the disclosure requirements is the party directly responsible to the plan under 
the contract or arrangement.  Thus, if an insurance agent or broker (including a life 
insurance agent) provides services to a plan as part of a contract or arrangement with the 
plan, and receives payments from a third party with regard to those services, the agent or 
broker may fall within this category of service providers.  It is important to emphasize that 
this category does not include those service providers whose sole compensation is received 
directly from the plan or the plan sponsor. 

C. What Information Must Be Disclosed? 
 
In order to qualify for the statutory exemption, covered service providers must disclose in writing 

the following to the responsible plan fiduciary: 
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 Services Provided.  A description of the services to be provided under the contract or 
arrangement, with a level of detail that enables the responsible plan fiduciary to determine 
whether the compensation to be received for such services is reasonable. 

 Statement of Status.  If applicable, the covered service provider must provide a statement 
indicating that it reasonably expects to provide services to the plan as a fiduciary and/or as a 
registered investment adviser.  If a service provider reasonably expects to provide services 
as both a fiduciary and a registered investment adviser, the statement must reflect both roles. 

 Compensation.  All direct and indirect compensation must be disclosed.  Additionally, 
compensation paid among related parties in connection with services to the plan must be 
disclosed if the fees or compensation are set on a transaction basis or are charged directly 
against the plan's investment and reflected in the value of the investment.  Information 
regarding compensation among related parties should also identify the services for which 
the compensation is being paid, and the payers and recipients of such compensation.  Lastly, 
covered service providers must reveal compensation it expects to receive in connection with 
termination of the contract or arrangement, including how any prepaid amounts will be 
calculated and refunded upon such termination.  For purposes of the regulation, 
compensation does not include non-monetary compensation valued at $250 or less, in the 
aggregate, during the term of the contract or arrangement. 

 Recordkeepers.   Covered service providers providing recordkeeping services must describe 
all direct and indirect compensation it, along with its affiliates and/or subcontractors, 
expects to receive in connection with such services.  If recordkeeping services are provided 
in whole or in part without explicit compensation for such services or if compensation for 
recordkeeping services is offset or rebated based on other compensation received by the 
recordkeeper, its affiliates or subcontractors, the recordkeeper must furnish a reasonable and 
good faith estimate of the cost to the plan of such recordkeeping services. 

 Investment-Related Compensation.  Fiduciaries to plan asset investment vehicles must 
describe any transaction fees and/or compensation that will be charged directly against the 
amount invested by the plan.  Such fees and compensation would include sales loads, sales 
charges, deferred sales charges, redemption fees, surrender charges, exchange fees, account 
fees, and purchase fees.  Other information that must be disclosed include annual operating 
expenses if the return is not fixed, and ongoing expenses in addition to annual operating 
expenses (e.g., wrap fees, mortality an expense fees).  Recordkeepers and brokers must also 
provide this same information with respect to each designated investment alternative in an 
individual account plan for which recordkeeping services or brokerage services are 
provided.  Assuming certain conditions are satisfied, recordkeepers and brokers may be able 
to satisfy this rule by passing through the materials of the issuer of the designated 
investment alternative. 

At this time, there is no specific format required for the disclosures; however the DOL is 
considering adding a requirement that covered service providers furnish a summary disclosure statement 
that would include key information and provide an overview to responsible plan fiduciaries.  The DOL is 
currently seeking comments regarding this issue. 

D. When Must Disclosures Be Made? 
 

Initial disclosures must be made in advance of the date the contract or arrangement is entered into, 
extended or renewed.  For fiduciaries to an investment vehicle which later becomes a plan asset investment 
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vehicle (because the 25% benefit plan investor threshold has been reached), disclosure must be 
made within 30 days of becoming a plan asset investment vehicle.  Additionally, if a designated investment 
alternative is added after the consummation of a contract, the recordkeeper or broker must provide 
investment-related compensation information prior to the date on which the investment alternative is 
designated by the responsible plan fiduciary. 

 
If there is any change in the material that has been previously disclosed, the covered service 

provider must disclose the change within 60 days of the date on which the covered service provider is 
informed of the change, although this period could be extended if extraordinary circumstances beyond the 
service provider's control exist. 

 
Additionally, within 30 days of receipt of a written request, a covered service provider must 

disclose information requested by the responsible plan fiduciary in order for the fiduciary to comply with 
the plan's reporting and disclosure requirements. This period can be extended if extraordinary 
circumstances beyond the service provider's control exist. 

 
If the information provided by the covered service provider contains certain inadvertent errors and 

omissions, the contract or arrangement will continue to qualify for the statutory exemption so long as the 
covered service provider has acted in good faith and with reasonable diligence, and the correct information 
is disclosed within 30 days from the date on which the covered service provider knows of such error or 
omission. 

 
E. Does a Prohibited Transaction Exist if the Covered Service Provider Does Not Satisfy These 
Requirements? 
 

If a covered service provider fails to comply with these disclosure rules, the statutory exemption of 
ERISA § 408(b)(2) would not be satisfied and, unless another exemption applies, participation in the 
contract would be considered a prohibited transaction.  In order to avoid the draconian result that would 
apply if a covered service provider fails to comply with the regulation, the rule includes a class exemption 
under which, if certain conditions are satisfied, the responsible plan fiduciary will not be subject to excise 
tax resulting from this compliance failure.  Even though the responsible plan fiduciary is covered by this 
special exemption, the covered service provider will continue to be engaging in a prohibited transaction 
until the service arrangement/contract is terminated or the disclosure failure is cured.  Accordingly, the 
covered service provider will be liable for excise tax that is incurred for the period up and until the 
disclosure failure is cured or the contract or arrangement is terminated. 
 
F. Were Any Changes Made to the Existing Requirement that No penalties Apply upon Termination 
of a Contract or Arrangement? 
 

No changes were made to this requirement.  The DOL noted that the issue of whether certain fees 
and market value adjustments generally associated with insurance products are considered penalties in 
violation of this rule is an inherently factual question and would not be specifically addressed in the rule. 
 
G. When is this Rule Effective? 
 

This rule goes into effect on July 16, 2011 and will apply to all contracts or arrangements that fall 
within the scope of this rule.  Thus, the rule will not only apply to contracts and arrangements entered into 
after July 16, 2011, but also to contract and arrangements that were entered into prior to July 16, 2011.   

 
Plan fiduciaries and service providers should consider the establishment of procedures to ensure 

compliance with the new rule.  It is important to note that although the DOL strongly encourages that 
contracts with service providers be in writing and set forth the covered service provider's disclosure 
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obligations, the rule does not require that the contract or arrangement be in writing or that the specific 
obligations of the service provider be included in the written contract or arrangement. 

 
Any AALU member who wishes to obtain a copy of DOL Reg. § 2550.408b-2(c) may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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